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PER CURIAM:

Lhantey Brundidge (‘Brundidge’) appeal$ the diStrict court’s denial
of S motion to Suppress evidence. He alSo appeal$ hi$ Sentence. We See

no reverSible error, $o we affirm.

Batkground

A tonfidential informant (‘L1 with a companion, went 10 a
motel room where they met Brundidge, al$o known a$ ‘Smoke” BaSed on
th meeting, the (1 contacted InveStigator frank forte (‘forte’). forte
drove the (F 1o the motel and the (1 pointed oyt Brundidge’s room. The
L} alSo deseribed Brundidge’S car. forte left the motel to get a Search

warrant, after calling a Surveillance ynit to the Scene.



The affidavit Supporting the warrant was the only information
on probable cayse prowvided to the judge. Although Some other information
wa$ intlyded in the affidawit, the (ollowing {acts provided the main
Support (or the Showing of probable cayse:

On September Iith, 1992, your affiant [Forte] was
ontacted by a reliable confidential informant hereafter
referred to a$ RLE who Stated to your affiant that a black
male known only 10 the RLE a$ Smoke, wa$ Selling (otaine
Base and (otaine HLL at the abowe deseribed location. The R(E
(tated 1o your affiant that on thi§ Same date the R(T
allompanied another individyal 1o the above deeribed
location and entered. The RLE Stated to your affiant that
individyal 10 [$i¢] whom the RLE was with, purchaSed a
wantity of Locaine BaSe (rom Smoke while inSide the above
deSeribed location. The RCE Stated to your affiant that Smoke
attempted 10 Sell the individyal 10 [Sic] whorm the RLE wa with
a quantity of (otaine HLL, however the individyal refysed. The
RLE Stated 10 your affiant that while inSide the above
deSeribed location, the RLT obServed two cookies of Lotaine
Base, a large qantity of Locaine BasSe wt {or 4iStribytion,
approximately three eighth of an ounce quantitie of Lotaine
WL, and a Semi-aytomatic handgun.
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The RLF ¢S {amiliar with the phySital appearance of

Lotaine Base and Lotaine HLL and ha$ Seen (Otaine BaSe 0n

at leaSt one hundred (IPP) 066aSions, and ha$ Seen (otaine HCL

on at leaSt two hundred (3PP) ouasions. The RLE ha$ provided

information 10 law enforcement concerning illegal activity

on at least eight 0ccasion$ and ha$ proven 1o be trythful and

reliable on every owasion. The RLE (S responsible for the

arrests of at leaSt five person$ and the recovery of

approximately $3500.00 in illegal narcotics,
The judge iSSued the Search warrant for Bryndidge’s motel room.

Brundidge wa$ arrested after leaving the motel room later that
afternoon. Police found woeaine and a weapon in Brundidge’s Lar dyring
a warrantless Search. Then, a Search of Bryndidge’s motel room, based on
Forte’s Search warrant, found more drugs.

Brundidge pled guilty to three countS. (1) possession of a firearm by

a {elon, in violation of 1§ VSL 8 93.d(g) 934(¢) () knowing and

intentional possession of cocaine and wiaine base with intent to



distribute, in violation of |§ UVSL. 85 §4Ita), §4IBYINBYIIY and (3)
possession of a firearm during and in relation 10 a dryg trafficking

rime, in violation of |§ USL § 934(c)

1 Seussion

First, we addresS Brundidge’s daim that the diStrict court Should
have granted i motion o SuppresS the evidence obtained from the
Search of Brundidge’s motel room. Ruling$ on motion$ to Suppress
evidence involve mixed questions of law and fact. We review the {actyal
findings of the diStrict court for dear error and the application of the

low 10 those {act de novo. See United Statel v. Anderton, 136 £.30 7472,

749 (lith Lir- 1998).



Probable cause 10 Support a Search warrant exiSts when the totality
of the circumStances allow a condySion that there i a fair probabaity
of {inding ontraband or evidence at a partivlar location. See United
StateS v. Gonzalez, 94 £.39 1413, 1419 (Ith Lir. 1990 We give ‘lglreat
deference’ 1o o lower court jwige’s determination of probable cause. 14

We think it will be ySeful to the resolution of Brundidge’s daim to
recte Some well-eStabliShed law on probable cayse. ‘[Pirobable caySe i§ a
fluid concept ~ turning on the a$SesSment of probabilitie$ in particular
factual contextsl)” LilinoiS v. GateS, 463 US. 313 333 (1943 To avoid
‘rigid” legal Fules, GateS changed the ‘two-pronged test’ of Aguilar v. Texas,
328 US. 108, 14 (1964), into o totality of the circumStances test. See Gates,
463 US. at 33035 Under the Gates totality of the circumStances test,

the ‘verauty’ and ‘baiS of knowledge’ prong$ of Aguilar, for assessing



the uSefulness of an informant’s tipS, are not independent. ‘(Tihey are
better understood a$ relevant onSiderations in the totality of the
urwmsStance$ analy$iS that traditionally ha$ guided probable caySe
determinations. a defitienty in one may be mpenSated for ... by a
trong Showing a$ 10 the other(]” 1d. at 333

Brundidge’s main ontention (S that provable cause for the Search
warrant did not exiSt because the af fidawat {ailed to reflect independent
police corrovoration of the (1'S Story. But we think requiring
independent police corrosoration’ - as a per Se rule in eath and every

(aSe — «$ ontrary to Gates and other precedent {or two reasons. first,

'Independent police corroboration of a (3'S tip mySt be
diStinguiShed {rom other kind$ of corroboration. for example
orroboration of a (1§ tip tan alo ouyr by ‘treating
GriumStances under which [the informant] «$ Unh'kt"y to lie”
United States v. foree 43 €34 1573, 1524 (Ith Lir. 1995)
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a8 we have dieuSSed, Gates criticizes per Se rules for the determination
of probable cause. Second independent police orroboration ha$ never
been treated a$ a requirement in each and every tase. See United

States v. Harris, 493 US. 573 576 (197)) (approving without diswssing

rroboration, an af{idawit with no police orroboration), United States

v.farese, 613 f.a4 324,328 (5th Lir. 198P) (even though Some
corroboration of informant’s Story took place, probable cayse likely
exiSted without corroboration). Brundidge cites to no case in whith

independent police (Orroboration was treated a$ a requirement.>

‘Brundidge relies heavily on United StateS w. foree 43 £34
873 (lith Lir. 1935), a ¢aSe purporting to ‘demarcatie] the outer
limitS of provable cause” 1d. ot 1§27 né. Because foree wa$ an
‘outer limit(]” and the caSe ontained Some independent police
corrovoration of an informant’s aff n'dqw'f, Say$ Br dmdn'dge) A
(aSe with %S independent police corroboration cannot create
provable caySe. We diSagree {or two reaSons. first, the verauty
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Even under Aguilar’s ‘two-pronged test” independent police
corrovoration wa$ not explicitly required. the test talk§ only avoyt the
informant’s verauty and bali$ of knowledge.

Using the (F'S ‘verauty’ and basi$ of knowledge’ a$ guides for
a8%e8%ing the affidavit’s Showing of probable cauSe, we think forte's
af{idawit made a Sufficient Showing of probable cause 1o juStify the
Search warrant. The (F'S ba%i§ of knowledge wa$ g00d. The (1 gave a
detailed deseription of the drug$ in the room and the Sale of Some of

those drugh in mS presence. An ‘explicit and detadled deSeription of

of the Foree informant wa$ not impre$Sive becayse of the
near-onuysory allegation about the informant’s reliability
in the Search-warrant af fidavit. In thi§ caSe, the (F ha$ more
demonStrated yeraety (a$ diSeusSed later). Second once Foree
conclyded that provable cayse exiSted on the urimStances
before «f, the foree court could Say nothing binding a$ precedent
about the ‘outer limits’ of probable caySe.
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alleged wrongdoing, along with a Statement that the event wa$ obServed
{irSthand, entitles [the (1'S] #ip 10 greater weight than might otherwiSe
be the case” Gates 443 US. at 334.

The L3'S baSi$ of knowledge made up for any weakne$se$ in the (F'S
verauty. But we think the ('S verauty was SatiSfactory, too. The
affidavit explained that the L] had provided information 10 law
enforcement ‘at least’ eight timeS in the paSt and that the (F wa$
‘truthful and reliable’ on eath 0wasion. AlSo, the (F'S past tip$ led to the
arrest of five per<on$ and the recovery of 53509 in illegal drugs,
Although Some information i$ not indyded — like whether the (3'S tip$
were eSSential 10 paSt arrests or whether the tip§ were the reSult of the
L3S own drug activity - it i apparent that the L had not lied aboyt

these paSt events, had provided ySeful enough information to prowvide
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probable caySe for five arrests and helped recover Some dlegal drugs. Ve
agree with the district court's finding that the L ‘wa$ reliable in the
past inStances.

In addition 1o providing the basi$ of the (1'S knowledge, the lewel of
detail meant that the (F wa$ unlikely 10 lie, because “if the warrant
1$%ued, lieS would likely be diSeowered in Short order and favors {alely
wrried would diSSipate rapidly” foree 43 £34 at 15246 (¢reating
GreumStancel ynder which (1S unlikely to lie ¢S a way o corroborate

informant’s Vﬁ'ﬂ‘l.fy)?

‘We note that forte kept track of the (1'S whereaboyt$ after
receiving tip$ from the (J.
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Ve think the LF'S verauty and baSi§ of knowledge, in the totality of
these circumStantes, juStify the district court’s deciSion that the Search

warrant wa$ Supported by probasle cause.”

‘Becayse of our resolution of the probable cayse i$Sue, we do
not dewide the government’s alternative reason for affirming
the diStrict court. that Brundidge waived hiS right 10 appeal the
Search warrant of the motel room because it wa$ not in hi$
written Suppression motion. We note that the government’s
waiver argument wa$ doSe. Although the ditrict court relied in
part on the waiver arqument 10 deny the Suppression motion,
Brundidge may not have Seen the motel room Search warrant
affidayit before Submitting S written Suppression motion,
and he diSpyted the exiStence of probable cayse 1o Search the
motel room at the hearing on the SuppresSion motion.
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Brundidge make$ one Sententing argument worthy of diseyssion.”
The district court Sentenced Brundidge to 394 months on LoyntS I and
11, served wonwrrently, and five yearS on Lount J11 tfor violating I§
VAL §934(0)), Served conSecutively 10 hiS 394-month Sentence.
Sentences for vidlating Section 934(¢) must be Served conSewtively.

Brundidge correctly note that a Section 934(¢) Sentence muySt be
Serwved before a Sentence for the underlying of fense. See Jatkson v.

United States 976 £.34 679, 683 (Ith (ir. 1993 S0, the district court

mmitted an error in Sententing Brundidge to Serve hiS five-year
Sentence {or violating Section 93.4(¢) after the Sentence or Lounts ]

and 1.

‘gr Uhdn‘ng)S Uaitm that 1§ USL § 93.4(e) conflictS with 1§ USL. §
934(AN ) ¢S without SubStantial mert, S0 we dedine 10 address
ot
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Brundidge, however, tannot explain why thi$ error wa$ harmfyl
Brundidge admit$ he (S undlear how an amended Sentence might affect
Mr. Brundidge.” He doe$ Suggest that, “‘posSiblly’ thanging Bryndidge’s
Sentence would make a difference to the Bureay of Prisons. But without a
SWificently woncrete harm, we will not remand the case for
resententing’ See BarneS w. EStelle, 518 .34 18383 (5th Lir. 975)
(finding harmlesS error when resententing would prodyce Same

Sentence) See al$o United States w. Langford 946 £.34 79§, §P4-805 (ith

Lir. 199) (hultiple counts for Same of fense not prejyditial and not

‘Tatk$on doe§ not require reverSal in thi§ case: Jackson’s
underlying of fenSe wa$ parolable, byt Brundidge’s ynderlying
offense i§ not parolable. 30, unlike Jackson’s Sentence,
Brundidge’s Sentence for the underlying offenSe cannot be
Shortened.
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creating danger of receiving multiple Sentences for Single of fense
becauSe Sentencel were concrrent),

Ve ondyde that Brundidge’s motion 1o Suppress evidente wa$
properly denied and that no harmfyl error requires u$ to remand this
(ase for resentencing. Therefore we affirm.

AFEERMED.
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